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Topics to be covered:

1. Statutory duties
2. Multi-Use trails meeting roadways

3. Promotion of cycling




Statutory duties

e Location, location, location




Highway Traffic Act

* “highway” includes shoulder

e “roadway” does not
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Presentation Notes
Highway Traffic Act, RSO 1990, c H-8:

"highway" includes a common and public highway, street, avenue, parkway, driveway, square, place, bridge, viaduct or trestle, any part of which is intended for or used by the general public for the passage of vehicles and includes the area between the lateral property lines thereof

"roadway" means the part of the highway that is improved, designed or ordinarily used for vehicular traffic, but does not include the shoulder, and, where a highway includes two or more separate roadways, the term "roadway" refers to any one roadway separately and not to all of the roadways collectively


Municipal Act

* “highway” includes entire road allowance
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Municipal Act, 2001, SO 2001, c 25:
“highway” means a common and public highway and includes any bridge, trestle, viaduct or other structure forming part of the highway and, except as otherwise provided, includes a portion of a highway; 
Municipal Act does not include a definition of “road” or “roadway” 
Municipal Act, 2001, SO 2001, c 25:
What constitutes highway
26. The following are highways unless they have been closed:
	1. All highways that existed on December 31, 2002.
	2. All highways established by by-law of a municipality on or after January 1, 2003.
	3. All highways transferred to a municipality under the Public Transportation and Highway Improvement Act.
	4. All road allowances made by the Crown surveyors that are located in municipalities.
	5. All road allowances, highways, streets and lanes shown on a 	registered plan of subdivision. 



Municipal Act

* Maintain highway in reasonable state of repair
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Municipal Act, 2001, SO 2001, c 25
Maintenance
44.  (1)  The municipality that has jurisdiction over a highway or bridge shall keep it in a state of repair that is reasonable in the circumstances, including the character and location of the highway or bridge. 
Liability
(2)  A municipality that defaults in complying with subsection (1) is, subject to the Negligence Act, liable for all damages any person sustains because of the default. 
(3)  Despite subsection (2), a municipality is not liable for failing to keep a highway or bridge in a reasonable state of repair if,
(a) it did not know and could not reasonably have been expected to have known about the state of repair of the highway or bridge;
(b) it took reasonable steps to prevent the default from arising; or
(c) at the time the cause of action arose, minimum standards established under subsection (4) applied to the highway or bridge and to the alleged default and those standards have been met.



Municipal Act

* Minimum Maintenance Standards
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Minimum Maintenance Standards for Municipal Highways, are set out in regulation under the Municipal Act, O Reg 239/02


Municipal Act: Non-repair of the highway

Johnson v. Town of Milton
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Johnson v Milton (Town), [2006] OJ No 3232, 25 MPLR (4th) 17, (Ont Sup Ct J)
A condition of non-repair of a roadway can involve any aspect of the road and its environs. This includes not only the surface of the road but also the alignment of the road, obstacles on the side of the road and signage. 
  	…
the road must be kept in such a reasonable state of repair that those requiring to use it may, exercising ordinary care, travel upon it with safety. What is a reasonable state of repair is a question of fact, depending upon all the surrounding circumstances; "repair" is a relative term, and hence the facts in one case afford no fixed rule by which to determine another case where the facts are different. [at para 78]



Occupier’s Liability Act

e Reasonable care
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Occupiers Liability Act , R.S.O. 1990 c. O-2, s 3(1):

3(1)An occupier of premises owes a duty to take such care as in all the circumstances of the case is reasonable to see that persons entering on the premises, and the property brought on the premises by those persons are reasonably safe while on the premises.
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Occupier’s Liability Act, R.S.O. 1990 c. O-2
4.(1)The duty of care provided for in subsection 3(1) does not apply in respect of risks willingly assumed by the person who enters on the premises, but in that case the occupier owes a duty to the person to not create a danger with the deliberate intent of doing harm or damage to the person or his or her property and to not act with reckless disregard of the presence of the person or his or her property.

“Doing or omitting to do something when you recognise that your act or omission is likely to cause serious injury and you do not care whether it does or not.” (Cormack v. Mara (Township)(1989), 68 OR (2d) 716 (CA QL))
“reckless disregard” as … an objective standard; namely, what … (the occupier) should recognize as something likely to cause damage.  … something beyond what can be assumed by all of us, as ordinary people know, something unusual, something inherently harmful or dangerous.  Whatever this danger it is clearly contextual. It may not be obvious.  It may be hidden or concealed.  It may contain an element of surprise for the user such that response times are diminished, if not eliminated. It may be that the user cannot extricate himself or herself from the situation. It may be of such a nature that, … it is a “trap.” The failure of the occupier to address a known danger of this magnitude would constitute “reckless disregard.” (Herbert v. City of Brantford, 2010 ONSC 2681 [emphasis added])



Reckless Disregard

« Herbert v. City of Brantford
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Reckless Disregard

* “reasonably marked by notice as such”




e Guidelines are not legal standards
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Greenhalgh v. Douro-Dummer (Township), 2009 CanLII 71014 (ON SC), 
[60] I conclude that the Township did not adopt the MUTCD standards in the way Dr. Allen advocates for. I accept the evidence of the Township’s witnesses that the standards were accepted as no more than guidelines. Perhaps they were aspirational, but they were no more than that. Even if the Town had adopted them, the plaintiff must still establish in accordance with the cases that the MUTCD standards represent the applicable standard of care.
[61]  Regarding the reasonableness of a municipality’s efforts to keep a road in a state of repair, budgetary realities are valid considerations in adopting a lower standard of repair than might otherwise be the case. 



Where Multiuse Trails Meet Roadways

e Friedrich v Vernon
« Davies v West Vancouver

- Repic v City of Hamilt o
epiCc v CIty Oof Aamiiton DANGER!
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Friedrich (Litigation Guardian of) v. Vernon (City), 2008 BCSC 1243

Davies v West Vancouver (District), [1992] BCJ No 284 (BCCA)

Repic v. Hamilton (City), [2009] OJ No. 4657 (SCJ)



Where multiuse trails meet roadways

e Conduct assessment of each intersection

e \What is most reasonable scenario to accommodate the
safety of all users ?

e Document considerations taken into account and
reasons for decision

 Make use of appropriate signage and other warning
devices

 Make sure curb cuts, Iif installed, are properly




Promotion of Cycling

e Msuyav. Fraser

* Negligence principles
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Msuya (Litigation Guardian of) v Fraser, 2000 CarswellOnt 3176 (Sup Ct J)



Promotion of Cycling

 Risk management tips:

 Programs should be voluntary, not mandatory
e Insurance
« Have participants sign waiver if practical

* Post “ride at your own risk” signage and disclaimers in program
publications

* Provide training, promote helmet use
« Designated space for bicycle storage




Belinda Bain
(416) 369-6174
belinda.bain@gowlings.com
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